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USA: BROKEN PROMISES. Failure to close Guantanamo is part of a deeper human rights deficit

AND NOW AT THE 11™ HOUR....

Some individuals currently detained at Guantanamo have been there for more
than 6 years, and most have been detained for at least 4 years...[PJrompt and
appropriate disposition of the individuals currently detained at Guantanamo and
closure of the facilities in which they are detained would further the national
security and foreign policy interests of the United States

President Barack Obama, 22 January 2009

It is past time to shut down the detention facility at Guantanamo
President Barack Obama, 6 December 2016

The 15" anniversary of the first detainees arriving at the US naval base in
Guantanamo Bay, Cuba falls on 11 January 2017. Eleven days later, it will be eight
years since President Obama signed an executive order committing his
administration to ending the detentions by 22 January 2010 at the latest.

On 10 January 2017, there were 55 people still held at the base, 45 of them
without charge, the remainder facing, or already having faced, military
commission proceedings incompatible with international fair trial standards.
Meanwhile, the perpetrators of crimes under international law committed against
these defendants and other detainees continue to enjoy impunity.

On 1 January 2017, for the third time during the Obama presidency, the USA
assumed a three-year seat on the UN Human Rights Council, having been voted
there by the UN General Assembly in October 2016. As previously, in its pre-
election ‘manifesto’ the USA promised to be a human rights champion and to
abide by its human rights treaty obligations.

For eight years, the Obama administration has failed to address the detentions as
a human rights issue. Instead it has applied a distinct “law of war” framework
and allowed domestic politics to override international human rights norms. This
is consistent with a long held reluctance of the USA to apply the same
international standards to its own conduct that it frequently says it expects of
others.

President Obama is about to transfer command of Guantanamo to his successor,
Donald Trump. It is not too late for this handover on 20 January 2017 to occur
without any detainees in the base. Even at this 11" hour, there is time for
resolution of the detentions in compliance with the USA’s human rights
obligations. All branches of government should support such a resolution, as they
are required under international law to do.

Index: AMR 51/5433/2017 1 Amnesty International 10 January 2017



USA: BROKEN PROMISES. Failure to close Guantanamo is part of a deeper human rights deficit

PROMISES MADE

The deep commitment of the United States to championing the human rights enshrined in
the Universal Declaration of Human Rights is driven by the founding values of our nation and
the conviction that international peace, security, and prosperity are strengthened when
human rights and fundamental freedoms are respected and protected. As the United States
seeks to advance human rights and fundamental freedoms around the world, we do so
cognizant of our own commitment to address challenges and to live up to our ideals at home
and to meet our international human rights obligations

United States of America, UN Human Rights Council Candidate 2017-2019!

On 28 October 2016, the United Nations (UN) General Assembly elected 14 member states
to serve on the UN Human Rights Council from 2017 to the end of 2019. One of them was
the United States of America (USA). The USA took its seat on the Human Rights Council on
1 January 2017.

In its ‘manifesto’ published in February 2016 in support of its candidacy, the USA set out a
range of human rights pledges and commitments, and declared its “deep commitment” to
“championing the human rights enshrined in the Universal Declaration of Human Rights”
(UDHR).

On 11 January 2017, it will be 15 years since the USA began a detention regime entirely
antithetical to UDHR principles. The US naval base at Guantanamo Bay, Cuba was chosen as
the location for detentions in order to deny legal protections to those held there.

On 10 January 2017, there were still 55 detainees at Guantanamo. Two had been held there
since 11 January 2002, more than half of them were taken there in the first year of detention
operations, and 51 had been held at the base for over a decade. At least 26 were held in
secret US custody — some for years — prior to being transferred to the naval base. Forty-five of
the 55 are detained without charge or trial. The other 10 have either faced or are facing
unfair trial proceedings by military commission.

On 6 December 2016, President Obama said, “it is past time to shut down the detention
facility at Guantdnamo”, but a day earlier he had handed his successor a legal and policy
framework for indefinite detention.? President Obama now has little time left to make good
his promise to end the Guantdnamo detentions, albeit seven years past his deadline of 22
January 2010. Amnesty International is urging him to fulfil this commitment, and to do so in
line with the USA’s international human rights obligations.

And now the USA has assumed its seat on the UN’s principal human rights body. Among the
UN Human Rights Council’s responsibilities, set by the General Assembly, is to “promote the
full implementation of human rights obligations undertaken by States”.® In its pre-election
materials, the USA asserted its commitment “to meeting its UN treaty obligations and
participating in a meaningful dialogue with treaty bodies.”

Among the many outstanding calls to the USA from UN treaty monitoring bodies is precisely
this — to end the Guantanamo detentions in a manner compliant with US treaty obligations.
Any detainee the USA intends to prosecute should be immediately charged with recognizable
criminal offences and brought to trial in ordinary civilian court. Military commissions should
be abandoned. Anyone whom the US government does not intend to bring to fair trial should
be immediately released. If it will take time to find a suitable country to receive any released
detainee, he should be released into the USA. Meanwhile the necessary steps to ensure full
accountability and remedy in relation to the human rights violations committed against
detainees held at Guantanamo and elsewhere must finally be taken.

1 Available at http.//www.state.gov/p/io/humanrights/index.htm

2 Remarks by the President on the administration’s approach to counterterrorism, MacDill Air Force Base, Tampa, Florida,
https://www.whitehouse.gov/the-press-office/2016/12/06/remarks-president-administrations-approach-counterterrorism

3 UN Doc: A/RES/60/251, Resolution adopted by the General Assembly on 15 March 2006.
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CONDITIONALITY BREEDS CONTEMPT

The United States issued reservations, understandings, and declarations upon its ratification
of the ICCPR. The United States’ long-held position is that the ICCPR applies only to
individuals who are both within the territory of a state and within that State Party’s
Jurisdiction... The United States issued reservations, understandings, and declarations upon
its ratification of the UNCAT...

White House, national security legal and policy framework, December 20164

On 6 December 2016, President Obama gave a speech at MacDill Air Force Base in Tampa,
Florida on his “approach to counterterrorism over the last eight years”, implicitly encouraging
his successor to follow such an approach. He restated his opposition to the detentions at
Guantanamo and that he would do all he could “to remove this blot on our national honour”.®
Yet, 24 hours earlier the White House had published a guidebook for, among other things,
indefinite detentions in the counterterrorism context, including at Guantanamo.

The White House Report on the Legal and Policy Frameworks Guiding the United States’ Use
of Military Force and Related National Security Operations reiterated the US position that,
underpinning the detentions at Guantanamo and elsewhere outside the USA is the broadly
worded Authorization for Use of Military Force (AUMF), passed by Congress with little
genuine debate on 14 September 2001. This is accepted by all branches of the US
government, as the report also restates. The USA is playing by its own rules at Guantanamo,
and has been from the outset.®

The White House report reiterates that “The United States bases its authority to detain these
individuals on the 2001 AUMF as informed by the law of armed conflict”, and such
“detention is generally authorized until the end of hostilities”. It does not put any timeline on
when this “end” can be expected — and, as three federal judges pointed out in October
2016, the administration has been seeking to backdate this “war” to as early as 1992 (see
below). The White House report merely reiterates President Obama’s now three-and-a-half-
year-old assertion that “this war, like all wars, must end.” It adds: “Unfortunately, that day
has not yet come”, because “terrorist groups like al-Qa’ida... still pose a real and profound
threat to US national security”. As a result, “the United States remains in a state of armed
conflict against these groups”, and “the 2001 AUMF continues to provide the President with
domestic legal authority to defend against these ongoing threats.”

In relation to detentions, geographic scope under the AUMF is unbounded too, and according
to the Obama administration, “imposing such a geographic limit on the authority conferred by
the 2001 AUMF would “unduly hinder both the President’s ability to protect our country
from future acts of terrorism and his ability to gather vital intelligence”.” The 55 people still
in Guantanamo on 10 January 2017 had originally been taken into custody at airports,
houses, and other locations in Afghanistan, Azerbaijan, Djibouti, Egypt, Georgia, Iran,
Pakistan, Thailand, Turkey, and United Arab Emirates. Those already transferred out of
Guantanamo had been detained across an even wider range of countries.

At a time of presidential transition, the question arises as to what the USA’s future direction
on human rights will be, including in relation to those held at Guantanamo. There is reason
for heightened concern given some of the rhetoric heard during the presidential campaign.
On 23 February 2016, for example, candidate Trump said: “This morning, | watched
President Obama talking about Gitmo, right, Guantanamo Bay, which, by the way, which, by

* Report on the legal and policy frameworks guiding the United States’ use of military force and related national security
operations, White House, December 2016, n. 191 and 192
https://www.whitehouse.gov/sites/whitehouse.gov/files/documents/Legal Policy Report.pdf

5 Remarks by the President on the administration’s approach to counterterrorism, op. cit.

6 This current report does not address the question of the USA’s use of force in the counter-terrorism context, which also raises
serious issues, see for example USA: ‘Targeted killing’ policies violate the right to life, June 2012,
https://www.amnesty.org/en/documents/amr51/047/2012/en/

7 Report on the legal and policy frameworks, op. cit, see n. 13.
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the way, we are keeping open, which we are keeping open. And we’re going to load it up with
some bad dudes, believe me. We're going to load it up.”®

While it remains to be seen what a Trump administration’s approach to detentions and
interpretations of executive power will be, it is important to realize that respect for human
rights is not a given in the USA, and never has been. This is a country that has long voiced
support for human rights — and has been an important force in the development of
international human rights instruments — but has for just as long shown a marked reluctance
to apply those same standards to its own conduct.

Take the USA’s response to the attacks of 11 September 2001. The treatment of those it
took into custody around the world clearly ignored US human rights obligations. US
personnel resorted to abduction, enforced disappearance, torture, arbitrary and indefinite
detention, discrimination, and unfair trials by military commission.

Some might say the worst of this has long since been over, and that this episode was the
response of a unique administration to a unique event (although the sort of campaign rhetoric
noted above stirs fears of recurrence). Certainly one searches in vain for any apologies in the
memoirs of the former President, Vice President or other officials from that administration.
But if this was a one-off state of affairs, how is it that a number of policies incompatible with
international human rights law have continued through eight years of another administration
or that the crimes under international law committed during the previous years have never
been properly investigated, let alone punished, or the truth about them fully revealed?

To the UN and the watching public, the Bush administration described the International
Covenant on Civil and Political Rights (ICCPR) as “the most important human rights
instrument adopted since the UN Charter and the Universal Declaration of Human Rights, as
it sets forth a comprehensive body of human rights protections.”® In contrast, when setting
up the Guantdnamo detention camp, the ICCPR was a set of principles to be avoided. The
Department of Justice advised the Pentagon in December 2001 that the choice of
Guantanamo as a location to hold detainees should preclude US federal courts from
considering habeas corpus petitions, including challenges brought on behalf of any detainee
to the “legality of his status and treatment under international treaties, such as the Geneva
Conventions and the International Covenant on Civil and Political Rights”.!°

In 2006, the US Supreme Court found that Article 3 common to the Geneva Conventions
applied to the detentions, puncturing the Bush decision in early 2002 to the contrary, but at
the same time giving it confidence to continue framing its post 9/11 response as a “war”,
governed by its own interpretation of the “law of war” coupled with a selective or downright
rejectionist approach to human rights law. To this day, the USA has continued to reject the
position of the UN Human Rights Committee, the expert body established by the ICCPR to
monitor its implementation, that the ICCPR applies to individuals held at Guantanamo.

The Obama administration reiterated to the Committee in October 2015 that the ICCPR is
not applicable to the detentions, rather “the United States continues to have legal authority
under the law of war to detain Guantdnamo detainees until the end of hostilities”, and “all
current military commission proceedings” comply with the Geneva Conventions.!! In its
December 2016 national security legal and policy report, the White House reiterated its view
that the ICCPR does not apply to individuals who are not “both” within US territory “and” its

8 Inside Obama’s plan to close the Guantanamo Bay detention center, PBS News Hour, http://www.pbs.org/newshour/bb/inside-
obamas-plan-to-close-the-guantanamo-bay-detention-center/

9 QOpening statement to the UN Human Rights Committee, Matthew Waxman, Head of US Delegation and Principal Deputy Director
of Policy Planning, US Department of State, 17 July 2006, Geneva, Switzerland, http://2001-2009.state.gov/g/drl/rls/70392.htm

10 Memorandum for William J. Haynes, Il, General Counsel, Department of Defense, Re: Possible habeas jurisdiction over aliens
held in Guantanamo Bay, Cuba. From Patrick F. Philbin, Deputy Assistant Attorney General, John C. Yoo, Deputy Assistant Attorney
General, Office of Legal Counsel, US Department of Defense, 28 December 2001.

11 Reply of the United States of America to the Special Rapporteur for Follow-up on concluding observations of the Human Rights
Committee on its Fourth Periodic Report on implementation of the International Covenant on Civil and Political Rights, 9 October
2015.
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jurisdiction. The USA takes the view that the Guantanamo detainees are on territory that is
ultimately Cuban - the reason the Bush administration chose Guantanamo for the detention
facility in the first place.

The fact is that the USA’s response to 9/11 did not come from nowhere, but was built among
other things on the USA’s aversion to international standards, including the conditionality
that it has routinely lodged with its ratification of human rights treaties. Little has changed in
this regard, despite repeated calls for such change from treaty monitoring bodies. This is an
aspect of US exceptionalism that infects the USA’s approach to human rights. So when in
2014 President Obama responded to a Senate committee’s findings on a now terminated
secret detention programme with the assertion that “one of the strengths that makes America
exceptional is our willingness to openly confront our past, face our imperfections”, he did not
mean that the full committee report would promptly be declassified — despite the fact that it
contained details of how each detainee was treated in CIA custody, in other words
information about crimes under international law — or that the impunity associated with the
programme would be ended, as the USA’s international legal obligations required. Issuing the
summary was deemed enough. The summary did not, for example, summarize Volume Il of
the full report, that is, it did not offer any form of synopsis of each detainee’s treatment.

In its December 2016 report on national security policy and legal frameworks, the White
House noted that the ICCPR and the UN Convention Against Torture (UNCAT) prohibit torture
and other cruel, inhuman or degrading treatment. It added in a footnote that the USA had
“issued “reservations, understandings, and declarations” (RUDs) when it ratified these
treaties in 1992 and 1994 respectively. It made no reference, however, to the fact that it is
now more than two decades since the UN Human Rights Committee expressed its regret
about the extent of the USA’s RUDs filed with its ratification of the ICCPR, which the
Committee believed were “intended to ensure” that the USA had accepted only what was
“already the law of the United States”. The Committee was particularly concerned by the
reservation lodged with the article 7 prohibition of torture and other cruel, inhuman or
degrading treatment or punishment which it considered “incompatible with the object and
purpose of the Covenant” (and hence in violation of the law of treaties).!? The USA lodged an
identical reservation to article 16 of UNCAT, which concerns the prohibition of cruel,
inhuman or degrading treatment or punishment, and the UN Committee Against Torture has
expressed the same concern as its counterpart under the ICCPR.

When Bush administration lawyers gave policy makers the green light for torture and other
cruel, inhuman or degrading treatment in the post-9/11 context, references to these
reservations riddled their arguments, as the UN Committee Against Torture noted to the
Obama administration in 2014. In October 2015, and again in August 2016, the UN Human
Rights Committee wrote to the administration to ask what measures had been taken “to
establish responsibility for those who provided legal pretexts for manifestly illegal behaviour”.
None has been taken.

A decade earlier, the UN Committee Against Torture had expressed regret at the USA’s stated
view that enforced disappearance “do not constitute a form of torture” and called on the
administration to “prosecute and punish perpetrators, as this practice constitutes, per se, a
violation of the Convention.” Also in 2006, the UN Human Rights Committee had called on
the US authorities to investigate all allegations of torture and other ill-treatment in the
counter-terrorism context, including in secret detention facilities, and to ensure that “those
responsible are prosecuted and punished in accordance with the gravity of the crime.” The
USA utterly failed to comply. In August 2016, the Committee wrote to the Obama
administration and expressed regret that it had received no further information on
“investigations, prosecutions or convictions of US government personnel in positions of
command for crimes committed during international operations or as part of the US detention
and interrogation programmes”.

The USA has failed to provide the Committee with the information it seeks, because it has
not taken the necessary action against impunity. And consider what the Obama

12 UN Doc.: CCPR/C/79/Add.50, para 14, 7 April 1995.
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administration argued in federal court in 2010. Successfully seeking to keep from public
disclosure information about the experiences of detainees previously subjected to enforced
disappearance and torture or other cruel, inhuman or degrading treatment, the Department of
Justice wrote: “The present prohibition against using these interrogation methods does not
render their past use illegal.”!3

Repeated calls from these treaty monitoring bodies for the USA to withdraw its RUDs have
gone unheeded. At the same time, the USA has proclaimed itself a human rights champion,
promised to be a promoter and protector of human rights, and criticized other governments
for human rights violations. In the pledges and commitments it made in early 2016 to bolster
its candidacy for a seat on the UN Human Rights Council, the USA promised to “continue to
support the work of the human rights treaty bodies”.

This is the third time during the Obama administration that the USA has been elected to the
Human Rights Council (which replaced the Human Rights Commission in 2006). Prior to
each of these votes, the USA made the same promise: “The United States is committed to
meeting its UN treaty obligations and participating in a meaningful dialogue with treaty body
members” (2009); and “The United States is committed to meeting its UN treaty obligations
and participating in a meaningful dialogue with treaty bodies” (2012).

The December 2016 White House report on legal and policy frameworks for national security
operations states the USA’s recently adopted position that its obligations under UNCAT
“extend to certain places beyond the sovereign territory of the State Party”, and that in the
USA’s case this includes the naval base at Guantdanamo Bay in Cuba and “all proceedings
conducted there”, it makes no reference to the fact that it is now more than a decade since
the UN Committee Against Torture told the USA that holding people indefinitely without
charge was per se a violation of the UN Convention Against Torture. Today there are still 55
men held at Guantanamo, 45 of them without charge or trial. On 29 August 2016, the
Committee again wrote to the US government to reiterate that this matter had still not been
rectified.

Two and a half years ago, the UN Human Rights Committee reiterated the call on the USA to
ensure that any prosecutions of Guantanamo detainees were “dealt with through the criminal
justice system”, not military commissions. The Committee has repeated this call in 2015 and
2016, but has been ignored. Seven detainees are currently facing unfair trial by military
commission, with the prosecution pursuing the death penalty against six of them. These six
were all previously held in the CIA’s secret detention programme, with those who perpetrated
crimes under international law against them continuing to enjoy impunity. Two other
detainees are awaiting sentencing after pleading guilty under pre-trial agreements, and one
other is serving a life sentence.

Amnesty International is continuing to call on President Obama in his final days in office to
resolve the Guantédnamo detentions in line with the USA’s international human rights
obligations. The USA appears to have no intention of bringing to trial most of those still held
at the base. Those it does not intend to charge with recognizable criminal offences and bring
to fair trial in ordinary civilian courts should be promptly released, into the USA if no other
option which would comply with their human rights obligations is immediately available. It
should abandon this military commission system and bring any prosecutions in the ordinary
civilian courts. It should drop its pursuit of the death penalty against anyone.

As the outgoing administration hands over the USA’'s membership to the UN Human Rights
Council to the new administration, the USA must live by the promises it made when
promoting its candidacy for that seat. It asserted a commitment to work with the US Senate
on ratification of a number of treaties, but it should now list among these the International
Convention for the Protection of All Persons from Enforced Disappearance and the Optional
Protocol to the Convention Against Torture. It should add to this a commitment to withdraw
all limiting reservations, understandings and declarations it filed with existing ratifications.

13- ALCU v. Department of Defense, Central Intelligence Agency. Brief for appellees, US Court of Appeals for DC Circuit, March 2010.
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UNDERMINING BASIC PRINCIPLES

The challenges of the war on terror do not necessitate truncating the judicial power to make
room for a new constitutional order
Al Bahlul v. USA, DC Circuit Court of Appeals, 20 October 2016, three-judge dissent

“Our success in dealing with terrorists through our justice system”, President Obama told a
military audience on 6 December 2016, “reinforces why it is past time to shut down the
detention facility at Guantanamo.” The Guantanamo detentions are incompatible with the
USA’s international human rights obligations, as is the military commission system, and as is
the USA'’s failure to ensure full truth, remedy and accountability in relation to human rights
violations that have occurred against detainees. And to use the words from the recent three-
judge dissent cited above, part of the damage done by the USA’s law of war framework has
been the truncation of judicial power.

There exists a risk that marginal improvements to a prolonged unlawful situation may be
accepted as adequate because they are better than nothing. The military commissions, for
example, have been “improved” since their first incarnation under a military order signed by
President George W. Bush on 13 November 2001. But no amount of improvement can rid
them of their fundamental flaw — that they are not independent courts, but exceptional
tribunals the creation of which was entirely unnecessary given the existence of fully
functioning court system resourced and available to deal with the same prosecutions.

The UN Human Rights Committee has stated in its authoritative General Comment
interpreting the right to a fair trial under the ICCPR that the trial of civilians by special or
military courts must be strictly limited to exceptional and temporary cases where the
government can show that resorting to such trials is “necessary and justified by objective and
serious reasons”, and where “with regard to the specific class of individuals and offences at
issue the regular civilian courts are unable to undertake the trials”. Clearly that is not the
case here.

The December 2016 White House report on the legal and policy frameworks for national
security operations reiterates that “the Article Il court system in the USA is a well-
established forum for trying terrorism suspects”. The USA has itself admitted that the federal
courts (the courts established under Article Il of the US Constitution) would be an entirely
legal, appropriate and available forum in which to conduct the trials of Guantanamo
detainees. Indeed, in 2009, the Department of Justice announced that five men accused of
leading involvement in the 9/11 attacks would be brought to trial in ordinary civilian federal
court in New York. The promise was short-lived, however, falling victim to domestic politics.
In 2011, citing congressional blocking, the Attorney General announced a U-turn. The five
would instead face trial by military commission. This outcome is clearly contrary to the UN
Basic Principles on the Independence of the Judiciary which state:

“everyone shall have the right to be tried by ordinary courts or tribunals using
established legal procedures. Tribunals that do not use the duly established procedures
of the legal process shall not be created to displace the jurisdiction belonging to the
ordinary courts or judicial tribunals”.

The three dissenting judges quoted above noted that in the case before them, that of Ali
Hamza al Bahlul, who has been at Guantanamo since the first day of its detention operations
and is the only person there serving a sentence imposed by a military commission, the
government could have prosecuted him in the ordinary federal courts. They also expressed
concern about what the Obama administration had argued to the court of appeals:

“Against the backdrop of the war on terror, in which many of the traditional constraints
on the use of law-of-war military commissions are disappearing, the government
articulates a breathtakingly expansive view of the politic