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Key Findings

1. No clear lines of responsibility make true accountability

impossible.

This report demonstrates how the absence of clear lines of public and private
responsibility in the provision of services, along with the absence of effective
accountability mechanisms, allowed the abuse of children to continue
unchecked. It wasn’t that the system didn’t work but rather that there was no
system. The absence of clear systems allows for the discretionary use of power,
often resulting in unjust and unequal relationships between those who hold
power and those that do not.

A range of State departments and agencies, churches and religious orders
were involved in a number of disconnected sub-structures that assumed
responsibility for children. However, a coherent and joined up system overseen
by the State, with the primary aim of safeguarding the welfare of children, did
not exist. The deference of agents of the State towards the Catholic Church
also hindered the development of accountability mechanisms, as there was an
unwillingness to hold the latter to account.

In the Republic of Ireland there can often be confusion as to who holds
responsibility for particular services. This confusion makes it difficult to hold
anyone to account. In many areas where non-State agencies are providing
services in Ireland today - e.g. rape counselling services, homelessness

services - they are fulfilling the core responsibilities of the State itself in
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meeting its human rights obligations. If these bodies did not provide these
services, the State would be required to. Where the State effectively delegates
the performance of its human rights functions to non-State bodies, it cannot
in so doing divest itself of responsibility for how those services are delivered.
In particular it must make sure that those bodies are adequately resourced,
staffed, trained, monitored and inspected.

It is essential that the public understands what both the State and private
actors are responsible for. Furthermore, people should understand that Ireland
has obligations under its own Constitution and international treaties that
require the State to take positive action to protect people within its jurisdiction
from human rights violations that may be perpetrated by private actors.

The absence of clear systems of accountability in the provision of
children’s services allowed for the large-scale abuse of children to go
unchecked. While both the perpetrators of crimes against children, and
the institutional Church within which they operated, hold responsibility for
the abuse, State authorities also failed in their duty to monitor residential
institutions effectively, to act appropriately when abuses by agents of the
Catholic Church in communities came to light, and to take action to prevent
the continuation of abuse.

The minister for education had legal responsibility for the certification,
inspection and funding of the residential institutions examined in the Ryan
Report, while members of religious orders, including the Resident Manager,
managed these institutions on behalf of the State. The minister had the power
to remove Resident Managers from their positions and to close schools, while
officials in the Department of Education were obliged to inspect each school
annually. The Department failed to inspect some institutions at all, particularly
those that housed children with disabilities, and often failed to act upon
the evidence of neglect in inspection reports, or in reaction to complaints.
Department officials did not insist that members of religious orders abide by
the Department’s own rules on punishment and had knowledge that they were

contravened, thereby condoning the physical abuse of children.
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The Department did not have a system for examining and investigating
complaints. Instead it managed complaints in a way that minimised bad
publicity and scandal, demonstrating a disregard for those whose rights had
been violated, and revealing that maintaining the status quo was their priority.
Parents, lay people who worked in the institutions, and individual members

of the public complained and highlighted concerns to both the Department of
Education and the Department of Justice. Those who tried to draw attention to
problems in these institutions were often ignored or labelled as troublemakers.
When members of religious orders brought a clear case of abuse to the
attention of the Department of Education, there were no clear procedures in
place for civil servants to deal with the complaint and it was mishandled.

The Catholic Church was the dominant service provider for the majority of
people in the State, and remains a significant service provider in the fields of
health, education and disability services. The State failed to ensure that proper
systems of regulation and accountability were put in place. In the absence of
such systems, abuse was endemic and occurred with near impunity. The State
rarely acts as a direct provider of social services, and this has allowed for the
ad hoc development of services in a number of areas. Given this approach by
the State, it is essential that there are proper lines of responsibility and clear
accountability mechanisms. Otherwise problems persist and are blamed on
a system failure, when the real issue is that there is no clear system. This is
why there is rarely evidence of accountability for gross failures— it is extremely
difficult to hold anyone accountable when no one has been designated clear
and overall responsibility.

The Ryan Report reveals that the State also failed when it acted as
the direct service provider. While the religious orders managed residential
institutions on behalf of the State, the Department of Education had
managerial responsibility for Marlborough House, a remand home, and the
Department of Justice had an obligation to satisfy itself as to the suitability of
this accommodation. Abuse and neglect were features of Marlborough House

and no regular inspections occurred. Regardless of whether State or private
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actors provide services, there must be effective regulation and accountability
mechanisms.

In the Louise O’Keeffe case in 2006, a High Court Ruling, later upheld
by the Supreme Court (O'Keeffe v Hickey [2009] IESC 39 (2009)), ruled
that responsibility for the actions of a teacher in a primary school rested with
the board of management and patron of the school, who are considered the
employer, and not with the Department of Education. Thus the Supreme Court
has ruled that if the State chooses not to directly provide services, it is not held
responsible for harm experienced within these services. Therefore the minister
for education does not have legal responsibility in cases where children are
abused in primary schools managed by private actors. This is despite the fact
that the State pays the salaries of teachers and regulates almost all aspects
of their work, and that boards of management are comprised of voluntary
members that are often unaware of or unable to carry out child protection
responsibilities.

Traditionally all State funded primary schools have been managed by
private actors, primarily churches. Identical to the situation exposed in the
Ryan Report, the State has overall legal responsibility for the provision of a
schools system but is not responsible for the management of such schools or
the welfare of children who are, quite properly, required by law to attend. Legal
responsibility for management resides with the board of management and the
patron, the majority of which are Catholic bishops. Given that the Department
of Education pays for teachers’ salaries and determines so many aspects of
their employment, and the school curriculum, it is essential that it has direct
responsibility and is accountable in law for what happens in these schools.

The Murphy (Dublin) Report makes it clear that the primary responsibility
for child protection must rest with the State, and that in enforcing child
protection rules and practices, organisations such as the Catholic Church
cannot be equal partners with State agents such as the Gardai and health
authorities. While private organisations must develop their own guidelines and

procedures the State must have a clear system of child protection itself and
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when necessary be able to audit practices in private organisations.

The Ferns, Murphy (Dublin) and Cloyne Reports describe how clarity in
the area of child protection is still lacking as the Child Care Act (1991) fails
to clarify the powers and duties of the health authorities. A "principal social
worker' informed the Commission of Investigation that there were no statutory
powers of intervention available to the HSE in non-familial abuse cases. The
Cloyne Report expresses concern that a number of bodies may rely on the
HSE to deal with alleged perpetrators of child sexual abuse when the HSE,
in reality, does not have the power to do so effectively. The Murphy (Dublin)
Report expressed concerns that an impression has been created that the HSE
has more powers than it actually has. If there is clear evidence that a child is
at risk of abuse by a non-family member, HSE workers do not have designated
powers, provided for by legislation, to intervene and instruct employers to
ensure that an alleged perpetrator is not working in either a professional or
voluntary capacity with children until an investigation is completed and it
has been found that there is no evidence of a risk of harm to children. While
government has agreed in principle to put the Children First guidelines on a
statutory footing, new legislation must be clear and unambiguous. There must
also be clear direction as to how ‘soft’” information should be shared between
agencies.

The Ferns, Murphy (Dublin) and Cloyne Reports show that in relation
to cases of clerical abuse, Catholic authorities were preoccupied with
the maintenance of secrecy, the avoidance of scandal, the protection of
the reputation of the Church, and the preservation of its assets. After the
publication of Cloyne, Taoiseach Enda Kenny deplored the actions of the
Vatican for its role in managing and downplaying “the rape and torture of
children” in order to uphold the power and reputation of the institution.! It is
important that the same critical eye is turned on agents of the State so that
we understand their role in these abuse scandals, and the problems that
linger. A review of the role played by Department of Education officials in the

failings in residential institutions, highlighted in the Ryan Report, is warranted.
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Where State systems, policy or practice appear to have permitted abuse to

go unchecked, we must assess and address these shortcomings in order to
prevent such abuses and failures reoccurring in the future. We must also
recognise that accountability mechanisms are not simply a way to designate
blame and scapegoat individuals. Rather they can inform, support and protect
both those who oversee and those who discharge services. Furthermore, they
can provide a means of documenting and acknowledging positive achievement.
It is clear that a belief that the State should not provide, or was incapable

of providing and/or regulating, key social services was a significant factor in
allowing grave human rights violations to occur. The State must ensure that
such attitudes are addressed and consigned to history and that all agents of
the State recognise and uphold their legal obligations to protect and provide for

the rights of all people living within the State.

2. The law must protect and apply to all members of society

equally.

The Reports on child abuse highlight how the law did not serve or apply to all
members of Irish society equally. The most obvious example of this is how
children who were placed in residential institutions were branded as criminals
as a result of the court committal process, while the majority of perpetrators
of abuse have not been held to account by that same criminal justice system.
Despite the severity of the crimes revealed in the Ferns, Ryan, Murphy
(Dublin) and Cloyne reports, which range from physical assault to rape, very
few perpetrators have been convicted. Furthermore, no criminal charge has
been laid against those in positions of authority in the Catholic Church who
concealed crimes against children and allowed known sex abusers to continue
to have access to children and to continue to abuse with near impunity.

In its review of the Republic of Ireland in June 2011 the UN Committee

Against Torture expressed its concern that despite the extensive evidence
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in the Ryan Report, the Gardai had only forwarded 11 cases to the Director
of Public Prosecutions (DPP) and eight of these were rejected. The Cloyne
Report reveals that despite the number of allegations it detailed, just one
priest from that diocese has been convicted of child sexual abuse. The DPP
has consistently rejected pleas that reasons for decisions not to prosecute be
published.

Given the lack of prosecutions of those who abused children in residential
institutions, it is a tragic irony that many of these children were in effect
criminalised, as they were committed to institutions via the courts. The child
was almost always unrepresented in court and the evidence was seldom
contested, so the issue of whether it had to be proved beyond reasonable
doubt scarcely arose. Many children were criminalised in this way simply
for being victims of poverty or for the perceived moral transgressions of
their parents. The Ryan Report asserts that there is considerable evidence
to indicate that these children were seen as criminals by staff, and that a
lot of the mistreatment experienced by these children emanated from this
perception.

The Reports raise serious questions about the rule of law, given the
evidence of deferential treatment shown to priests and bishops by members of
the Gardai. The Murphy (Dublin) Report refers to the inappropriate relationship
between some senior Gardai and some priests and bishops, while the Ferns
Report asserts that prior to 1990 there was reluctance on the part of individual
Gardaf to investigate some cases of clerical child sex abuse. It is clear that
in many cases the rigour of the law was not applied to either investigating or
prosecuting very grave crimes committed against children. Some agents of the
State saw priests and those in religious life as above the rule of law. This view
was shared by many members of society, including political representatives,
members of the legislature and government ministers.

The Ferns, Ryan, Murphy (Dublin) and Cloyne Reports reveal how
some agents of the Catholic Church did not consider themselves, or alleged

child abusers within their organisation, to be subject to the criminal law in

In Plain Sight



394 Key Findings

the same way as other members of society. The Ryan Report describes how
when lay people working in residential institutions were discovered to have
sexually abused children they were often reported to the Gardai. However,
when a member of a religious order was found to be abusing, it was dealt with
internally, which in many cases meant the abuser was transferred to another
institution or to a day school. Similarly, Ferns, Murphy (Dublin) and Cloyne
demonstrate how abuser priests were not reported to the Gardai. Often they
were transferred to other parishes where they would abuse more children.
Even canon law procedures relating to the investigation and suspension of
child sex abusers were ineffectively implemented. In 1996 the Irish hierarchy
produced child protection guidelines that directed that all allegations of abuse
would be reported to the civil authorities. The Murphy (Dublin) Report shows
that in the archdiocese of Dublin not all known cases were reported to the
Gardaf after 1996, while the Cloyne Report, which addresses allegations,
concerns and complaints of child sexual abuse from 1996 to 2009, identifies
that not all cases were reported to the Gardai. As Irish bishops report directly
to the Vatican, the role of the Vatican is highlighted in the Ferns, Murphy
(Dublin) and Cloyne Reports. The Vatican did not appear to support reporting
to the civil authorities and had warned the Irish hierarchy in 1997 that their
child protection guidelines might contravene canon law. This situation suggests
that the Vatican was subverting efforts being made to address child abuse,
while the absence of legislation governing the reporting of abuse, reveals that
it is necessary for the State to clarify legal obligations in this area. In its 2011
annual review of States, Amnesty International found that the Holy See has
not sufficiently complied with its international obligations in relation to the
protection of children. The Holy See has failed to submit its second periodic
report on the UN Convention on the Rights of the Child to which it is a party.
This report was due in 1997.

While it is essential that everyone be equal under the law, the criminal
justice system continues to prove itself inadequate in addressing the needs of

victims of sexual abuse. While one in four Irish men and women disclose that
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they have been sexually abused, the SAVI report (2000) suggests that in the
case of childhood sexual abuse only 5.6 per cent of men and 9.7 per cent of
women reported to the Gardal. This low rate of reporting may well reflect the
low rate of prosecutions and attitudes to victims of sexual crime. While the lack
of independent evidence and the delay in reporting, that is often a feature of
sexual abuse, act as formal barriers to convictions, the fact that the DPP does
not publish the reasons why a case is not brought to trial is very frustrating for
victims. Recent research from the advocacy organisation One in Four indicates
that some judges, barristers and solicitors have no training in how to handle
sexual offence cases and fail to treat victims with a sensitivity that would
prioritise their dignity. The trauma of going through the criminal justice system
can outweigh any positive benefits of reporting the crime.?

Under international human rights law individuals have the right to
an effective remedy when their fundamental human rights have been
violated. It is debatable whether or not the Residential Institutions Redress
Board, established to give compensation to those who experienced abuse in
residential institutions, can be considered an effective remedy considering
the adversarial and legalistic model it followed and the non disclosure clause
victims were forced to accept. While the standard of proof was lower than
it would be in a criminal court, the average reward was significantly lower
than the level of award similar cases would garner in the High Court. The
comprehensiveness of the Ryan Report can also be called into question, as
not all the institutions that were the subject of witnesses’ testimony in the
Confidential Committee were subject to investigation by the Investigation
Committee. This included those who experienced abuse in Magdalene
laundries, who were also excluded from the workings of the Redress
Scheme. Similarly institutions such as Bethany Home were excluded from
the workings of the Commission to Inquire into Child Abuse and the Redress
Board, because the State considers them to have been private and charitable
institutions. The recently approved Residential Institutions Amendment Bill

(2011) removes the power of the Residential Institutions Redress Board to
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consider applications made on or after 17 September 2011. However, there is
no published evidence that such a decision was based upon any assessment
of whether or not the scheme has led to the State properly fulfilling its

obligations to those who experienced past violations.

3. Recoghnition of children’s human rights must be

strengthened.

Children have indivisible and interdependent human rights. This is outlined
in the Convention on the Rights of the Child (CRC), an internationally binding
treaty to which the Republic of Ireland is a party. Children’s rights include
survival rights, such as the right to life and to basic necessities like nutrition,
shelter and access to medical services; development rights, including the right
to education, play and leisure; protection rights, which ensure that children are
protected from abuse, neglect and exploitation; and participation rights, which
includes children’s right to have a say in matters affecting them.

This report includes a human rights analysis of the abuses detailed in
the Ferns, Ryan, Murphy (Dublin) and Cloyne Reports. The sexual abuse in
the diocesan reports, and the sexual and physical abuse, the living conditions,
the neglect, and emotional abuse described in the Ryan Report, can be
categorised as torture, and cruel, inhuman and degrading treatment under
human rights law. The Reports also demonstrate clear evidence that children’s
rights to private and family life, to a fair trial and to be free from slavery and
forced labour were contravened, as was their right to education and to physical
and mental health. Article 3 of the CRC requires that the best interests of the
child are a primary consideration in all actions taken concerning children. The
Ryan Report shows that the placing of children in residential institutions often
served the interests of religious orders rather than those of the children.

In the Irish Constitution the family, that is a family based on marriage, is
protected and given the right to remain free from government interference

except in extreme circumstances. The Ryan Report shows that the
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constitutional rights of families living in poverty were often contravened as
children were placed in institutions against the will of their parents. However, in
some cases children were removed from an abusive family situation and these
cases continue to be a feature of society. The Constitution should be amended
to place a positive obligation on the State to intervene in a proportionate and
appropriate manner so that families are supported at an earlier stage. In cases
of familial abuse and neglect, agents of the State have difficulty in protecting
children from dangerous situations due to the Constitutional emphasis on the
marital family. There is a need to rebalance the rights within the Constitution
to ensure that children at risk are protected and that the emphasis on the
rights of the family does not undermine the rights and best interests of the
child.

Other protections accorded under the Constitution have also subverted
efforts to ensure that the State puts in place meaningful and effective child
protection legislation and policy. In 2007 for instance, it was asserted that the
constitutional provision of a right to one’s good name could constitute a bar to
the sharing of ‘soft’ information relating to child protection concerns. In 2002
it was even argued that the State could not investigate clerical child sexual
abuse in the diocese of Ferns because of the constitutional bar on the State
interfering in the internal management of religious organisations. Constitutional
impediments have often been used to justify government inaction or to prevent
disclosure of information. If the Attorney General advises the government on
a constitutional impediment it would be helpful if this advice was shared with
civil society. At the very least the government should elaborate on what sort
of impediment has been identified so that civil society can interrogate that
position. In addition, there is a need to review child sexual offences and to
introduce protective measures for the child victim giving evidence in a criminal
trial, to ensure that the law properly protects children who have been sexually
abused.

It is essential that the rights of the child are made explicit in the Irish

Constitution and that the paramount importance of the rights of the child be

In Plain Sight



398 Key Findings

explicitly enshrined in law. Of course, this applies to people’s human rights
more generally, i.e. to the general principle that all human rights should find
expression in States’ laws. The Office of the Ombudsman for Children has
asserted that the invisibility of children from governance structures, law and
policy and public debate is directly related to the fact that children do not have
express constitutional rights and are therefore not explicitly protected in law
and policy.

In order to make children visible we require not just changes in the
Constitution, but we must also listen to children. The Ryan, Ferns, Murphy
(Dublin) and Cloyne Reports reveal the consistent absence of the voice of the
abused child. It is clear that inspectors from the Department of Education
rarely spoke to the children in residential institutions, while children’s
complaints were usually not believed. The Murphy (Dublin) Report describes
how children who suffered sexual abuse usually did not complain because
they did not think they would be believed or because the abuser had told
them not to tell anyone. The results of a public poll commissioned as part
of this research in July 2011, reveals that 86 per cent of respondents agree
that it is important that children have their opinions taken into account in
significant decisions that affect them, while 67 per cent agree that children are
trustworthy when voicing their opinions on decisions that affect them.? These
high percentages suggest that the public recognise the importance of children
having a voice; it is essential that this be reflected in our laws, policies and
Constitution.

Children do not represent a homogenous social category and children
from different subsections of society have very different experiences. The
majority of children in industrial schools were placed there as a direct result
of the poverty of their families. Long established attitudes towards poverty and
members of the working class deprived these children of the advantages often
afforded their middle class counterparts. The significance of class is evident in
how the male children in these schools were trained to work as farm labourers

and in particular trades which would ensure that they remained in the socio-
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economic class they had come from, while girls were similarly trained to be
domestic servants.

Negative attitudes towards children born out of wedlock and those who
were sexually abused by adults saw the incarceration and further punishment
of already vulnerable children. Similarly the vulnerability of those with an
intellectual or physical disability did not lead to their protection. In fact the
Department of Education and Science informed the Commission to Inquire into
Child Abuse that there was no record of the number of children with disabilities
who passed through residential institutions. Furthermore, no government
department took responsibility for the inspection of these residential facilities,
highlighting the low priority afforded these children in Irish society. The Ryan
Report also demonstrates the existence of negative attitudes to Traveller and
non-white children in government departments, while the failure of government
to complete and publish a report that investigated the grave abuse of Traveller
children in Trudder House, indicates how Travellers continue to be a low
priority.

Children in the care system have traditionally been viewed as ‘other’
and have low status in society. The Task Force on Child Care Services, an
interdepartmental committee that was established in 1974 and issued its final
report in 1981 argued that “the most striking feature of the child care scene
in Ireland was the alarming complacency and indifference of both the general
public and various government departments and statutory bodies responsible
for the welfare of children”.* It is essential that we do not treat any groups of

children as ‘other’.

4. Public attitudes matter. Individual attitudes matter.
The Reports identify the impact of deference to the Catholic Church on how
people responded to abuse and suspicions of abuse. The provision of so

many social and charitable services by agents of the Church meant that many

members of society were dependent on Church structures, while clericalism
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elevated the position of priests in the community. Fear, an unwillingness and
an inability to question agents of the Church, and disbelief of the testimony of
victims until recent times indicate that wider societal attitudes had a significant
role to play in allowing abuse to continue. This is particularly evident in the
many examples of non-action by health care professionals, teachers, Gardai,
and those involved in the court system who would have had clear knowledge
of abuse both in residential institutions and in the community. Furthermore,
many of these professionals also acted as agents of the State.

Clericalism often shaped the community response to the sexual abuse of
children, which was often to protect the abuser priest. The Murphy (Dublin)
Report describes how one mother of an abused child was unwilling to make
complaints to the Gardai as she feared being ostracised by her neighbours.’

That parents commonly reprimanded their children with threats of being
sent to residential institutions indicates that there was broad knowledge of the
poor conditions there. But rather than garnering sympathy for these children,
wider societal attitudes to these children upon their release was often negative
and hostile. The prejudice and discrimination they experienced led many to
emigrate, leading to the further disintegration already divided families. The
abuse children suffered, their separation from their families, and in many
cases their emigration, has inter-generational implications for thousands of
families today.

While it is impossible to quantify the extent of the knowledge of child
abuse that existed amongst the wider public, it is apparent that deference and
denial were central to this dynamic, while its terrible effects for the victims
of abuse are clear. Perhaps acknowledging abuse by agents of the Catholic
Church would have had unthinkable ramifications for some, undermining the
way people lived their lives and the way society operated. Interestingly in the
poll undertaken as part of this research, very high percentages of respondents
agreed that the Ryan Report made them feel angry at those who abused
children (89 per cent) and angry at the State (83 per cent), while a similarly
high percentage agreed that it made them angry that wider society did not do
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more (84 per cent). However, there was greater variation in responses when
people were asked if they agreed that members of society were powerless

to protect the children identified in the Ferns, Ryan, Murphy (Dublin) and
Cloyne Reports. 46 per cent strongly disagreed, 19 per cent neither agreed
nor disagreed, and 35 per cent agreed with this statement. These variations
strongly reflected socio-economic status, with the total net agree figure being
significantly higher for those of the more advantaged socio-economic ABC1
group, and lower for those of the C2DE group, indicating a relationship
between power and socio-economic status.

Irrespective of where anger and blame for past abuse is placed, the
implications for today’s society are clear. The end of deference to powerful
institutions, and the taking of personal responsibility by all members of society,
will initiate some of the changes that are necessary to prevent the occurrence
of human rights abuses. This was surmised by one letter writer to a national
newspaper in the wake of the Ryan Report in the following way: “It is time to
speak out and criticise where criticism is due ... More importantly, it's time the
citizens of Ireland became responsible for, and to, themselves, for this is the
only way change can come about”.® Other letters indicated the implications
for today’s children, highlighting the failure of people to connect the abuses
revealed in the Reports with the failings in the child care system today, as
thousands of children remain vulnerable to abuse.

As individuals we must be willing to acknowledge and inform the
appropriate authorities, when we suspect that a child is being abused or is at
risk of abuse. While Irish society has become one that is used to an absence of
accountability, we must demand that there are consequences for both failures
to fulfil responsibilities and for individual criminal acts.

But we must also create a cultural appreciation for the principle of
accountability, not simply as a means of ensuring that there are consequences
for inappropriate actions, but as a tool that properly informs decision-making
and the development of law, policy and practice. Those who are charged

by society for making decisions that impact upon the lives of many must
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be properly accountable to, and consider the views of, those so affected by
their decisions and actions. It must be appreciated that accountability can
inform and support those in positions of significant responsibility and is not an
onerous demand or an act of subversion.

The public poll indicated that children who commit crime and children
in the Traveller community are considered relatively less important to society
than other groups of children. Children seeking asylum were given the least
priority. The poll also indicated high levels of public prejudice towards children
in the care of the state today. Everyone must be aware of the impact of
prejudice and negative attitudes towards marginalised groups in our society.
Negative attitudes towards the marginalised make life more difficult for
members of our society who may already be vulnerable. Such attitudes can
lead to prejudicial or discriminatory behaviour — whether through acts (e.g.
avoiding people, insults) or omissions (e.g. failing to defend someone) - often

unintentionally.

5. The State must operate on behalf of the people, not on

behalf of interest groups.

The Reports demonstrate how the State had a deferential relationship with

the Catholic Church. The complaints of parents, children and lay workers
about problems and abuses in residential institutions were often dismissed

by Department of Education officials, while the reputations of religious orders
were defended by ministers and TDs in the Dail. Agents of the State colluded
with those of the Catholic Church in maintaining the status quo, while the
former were often careful to maintain enough distance to protect the reputation
of the government and to ensure that the State did not become responsible for
the direct provision of those services. In some ways the relationship between
the religious orders and the State became representative of what is known

as ‘agency capture’, whereby a regulatory body is effectively controlled by the

body it is supposed to regulate. The historical legacy whereby the Catholic
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Church had provided extensive social services resulted in a State that felt
it was inappropriate to provide such services for its citizens and therefore
became incapable of providing such services. As a service provider, with
control not just over residential schools but mainstream schools and many
hospitals, the Catholic Church became too big to fail.

Despite the formal constitutional separation of church and State, the
Catholic hierarchy had a unique position among pressure groups in Irish
society in that it could have an indirect influence upon Catholic members of
government and on the majority Catholic population. This posed few problems
for many members of the political establishment as agents of the Catholic
Church and the State were often educated at the same schools and often
came from a similar social class and background. The Murphy (Dublin) Report
suggests that the prominent and influential role of agents of the Catholic
Church in society was the very reason why abuses by members were allowed
to go unchecked. While there was a failure to demand accountability from
this powerful and pervasive institution, article 44.5 of the Irish Constitution
suggested to some that any involvement in the internal affairs of the various
Irish churches was inappropriate, even unconstitutional.

In 1998 this position was outlined in a letter from the office of the
Taoiseach Bertie Ahern to Andrew Madden, the first victim of clerical child sex
abuse to go public on this issue. Madden had requested a public inquiry into
the Catholic Church’s handling of allegations of sexual abuse of children by
priests and other religious in Ireland. The letter he received stated that such
an investigation was not possible due to the “impracticality” of such an inquiry
and “the fact that the Catholic Church is not a public body”. The letter noted
that tribunals of inquiry can only be established for the purpose of inquiring
into definite matters of urgent public importance, suggesting that this issue did
not fall into this category. It also argued that due to the constitutionally agreed
autonomy of the churches in Ireland, the State could not seek to supervise
the day-to-day operations of schools and institutions managed by churches,

concluding that, “it is not accepted that [this] approach can be held to have
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contributed to abuse”.”

In the wake of the publication of the Ferns Report, Bertie Ahern sought
to minimise damage to the institutional church by stressing that “it was an
important part of civil society” and that Irish citizens owed the church
“a great debt of gratitude”.® The actions of Michael Woods, former Minister for
Education, who oversaw the €128 million indemnity deal between 18 religious
orders and the State, have similarly been viewed as minimising the culpability
of the Catholic Church. While Taciseach Enda Kenny’s recent criticism
of the Vatican suggests a less deferential attitude to the Catholic Church,
transparency in the operations of all arms of the State is necessary to prevent
interest groups from exerting undue influence. The Reports on child abuse
illustrate the consequences of State officials acting on behalf of or protecting a
non-State institution. Political systems must operate on behalf of the people of
the State, not on behalf of interest groups. Political actions in all spheres must
have at their core the best interests of the wider population and not sectional

interests.

The Ferns, Ryan, Murphy (Dublin) and Cloyne
Reports hold up a mirror to Irish society. While
the above key findings reflect an analysis of these
reports, what is revealed cannot be consigned

to history or just to the area of child welfare

and protection. The findings can have a broader
application as a lack of accountability, the failure
of the law to treat people equally, and the power
of public attitudes are all issues in Irish society
today. The lessons to be learned from Ferns,
Ryan, Murphy (Dublin) and Cloyne are, therefore,
relevant and essential to making this society a

safer and more equitable place.
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Pre 1950

The first important international document devoted entirely to protecting the
rights of children was adopted in 1924. The Declaration of Rights of the
Child, also known as the Declaration of Geneva, recognised that mankind
“owes to the child the best it has to give” and, in so doing, it declared and
accepted a collective duty to protect children. In addition, by this date the

ILO (International Labour Organisation) Conventions' had codified specific
international obligations for States in respect of work by young people,
affirming the special status and vulnerability of children.?

While the Universal Declaration of Human Rights (UDHR) of 19483
contains only two articles which expressly refer to children - Article 25 on
special care and assistance, and Article 26 on education - it proclaims a
catalogue of human rights which apply to all human beings and therefore,
by definition, to children. These include the right to life, liberty and security
of person*; the right not to be subjected to torture or to cruel, inhuman or
degrading treatment or punishment® , the right to an effective remedy?® ; the
right to a fair and public hearing’ , the right to protection against arbitrary
interference with his privacy, family, home or correspondence, and from
attacks upon his honour and reputation.?

While these Declarations are aspirational® and do not create binding legal
obligations upon States, they reflect a developing international awareness
of and consensus on child rights, and thus discredit any contention that
international children’s rights are a new development in international human
rights law.” Furthermore, it is noteworthy that the International Court of Justice

has held that the UDHR constitutes at least partly customary law.™

1950- 1960

The European Convention for the Protection of Human Rights and Freedoms

(ECHR) was drafted and opened for signature on 4 November 1950. Ireland
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signed it on that date, ratifying it on 2 February 1953.? Based on the 1948
Universal Declaration Human Rights, the ECHR contains eleven substantive
provisions which include, most notably, the right to life’® |, the prohibition
of torture, inhuman and degrading treatment or punishment™ | the right to
liberty' | the right to a fair trial'® , the right to respect for private and family life'
, as well as the right to education™ . Article 14 establishes that all rights must
be enjoyed without discrimination and Article 13 requires that everyone whose
rights are violated must have an effective remedy before a national authority.
The ECHR has become immensely influential, largely because it was
the first international instrument of its kind to establish supervisory and
enforcement machinery and obliges States Parties to “secure everyone
within their jurisdiction” the rights and freedoms it sets forth.' While there
is an absence of express provision for children’s rights in the ECHR? | the
Convention uses throughout the term “everyone” (or, where appropriate, “no
one”); as a result, children have successfully brought suit either on their own
behalf or as co-applicants with their parents. There has been no shortage
of cases before the European Court of Human Rights (ECtHR) concerning
children and the case law has established a number of important principles of
particular relevance to children.? Due to Ireland’s position as a dualist State?? ,
the ECHR did not form part of the domestic law until the European Convention
on Human Rights Act 2003 came into force, therefore it could be said to be
binding on Ireland, but not in it.2 While the government was bound to accept
the ruling of the European Court in judgements against it, the Convention
otherwise placed no direct obligations on public authorities, and legislative,
executive or judicial measures which appeared out of line with Convention
provisions could not be the subject of Convention specific challenge.?
However, even prior to the ECHR Act 2003, the State did have international
obligations under the Convention and had to answer before the European
Court of Human Rights in Strasbourg for any alleged break of ECHR rights.
In addition, during this period the Declaration of the Rights of the Child
was adopted in 1959 by the General Assembly of the United Nations. This
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was a longer document than the 1924 Declaration, containing ten substantive
rights including the child’s right to treatment without discrimination, right to
special protection, to material and spiritual development, to socio-economic
rights, such as housing, medical care and food and to rights to education and
protection from exploitation, neglect and cruelty. It also includes a reference
to the child’s right to a name and nationality. One of the key principles of the
Declaration of Rights of the Child is that a child is to enjoy ‘special protection’
as well as “opportunities and facilities by law and other means, for healthy and
normal physical mental, moral, spiritual and social development in conditions
of freedom and dignity” .2

While the instrument clearly does not have the same enforcement thrust
as the European Convention on Human Rights, this does not necessarily
mean that the rights listed do not impose a certain level of obligation. Firstly,
the fact that the Declaration was adopted unanimously certainly accords it a
greater weight than other General Assembly resolutions. Van Bueren submits
that many of its provisions may have been incorporated into international
customary law.? In addition, it is submitted that the 1959 Declaration was the
“real impetus” to the development of children’s rights as a distinct category
of human rights law? , proving to be instrumental in developing concrete
international standards as well as representing great progress in conceptual
thinking of children’s rights.® Finally, it contains innovations not seen much
outside the UDHR as regards the responsibilities of individuals and private

institutions in its enforcement.®®

1960-1980

Chronologically, the European Social Charter is the first international treaty
whose specific aim is to protect a general catalogue of economic and social
rights.3" The European Social Charter was adopted by the Council of Europe
in 1961 and entered into force in 1965.3 The Charter contains a number of

specific references to children. Amongst others, the Charter enshrines the
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basic principles that children and young persons have the right to a special
protection against the physical and moral hazards to which they are exposed,
and Articles 8 and 17 are concerned with the economic and social measures,
both direct and indirect, which are necessary to protect children.

The International Covenant on Civil and Political Rights (ICCPR) (1966)%
is an internationally binding treaty which obliges States Parties “to respect and
to ensure to all individuals within its territory and subject to its jurisdiction” the
rights recognized in the ICCPR, “without distinction of any kind;” to adopt laws
to give effect to those rights; and to provide effective remedies where there
are violations.®* Article 24 of the ICCPR is specifically devoted to children. It
stipulates that “every child shall have, without any discrimination as to race,
colour, sex, language, religion, national or social origin, property or birth,
the right to such measures of protection as are required by his status as a
minor, on the part of his family, society and the State.” In addition, the ICCPR
includes several rights relevant to the Ryan Report including the right to an
effective remedy, the right to dignified conditions of detention, the right to a fair
trial and fair hearing and the right to freedom from torture and ill-treatment.

The Preamble to the International Covenant on Economic, Social and
Cultural Rights (ICESCR)® , recognizes that the indivisibility of human rights
applies to “all men and women” and therefore by implication to children.®
The type of legal obligation assumed by States Parties has been described as
“programmatic”¥ in nature, in the sense that a State Party “undertakes to take
steps ... to the maximum of its available resources, with a view to achieving
progressively the full realization of the rights recognized thereunder.® Specific
references to children are found in articles 10 and 12. Article 10 stipulates
that “special measures of protection and assistance” should be taken on
behalf of the young without any discrimination; that they should be protected
from economic and social exploitation and that employing them in morally or
medically harmful or dangerous work or in work likely to hamper their normal
development should be punishable by law. Article 12 addresses the right of

all to “enjoyment of the highest attainable standard of physical and mental
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health,” and incorporates a specific provision under which State parties are
obliged to take steps for the provision of healthy development of children.
Other Covenant provisions apply to children by necessary intendment, even
though they do not refer specifically to children. Article 13, recognizing “the
right of everyone to education”, must surely include children within its ambit.
Other examples include “the fundamental right of everyone to be free from
hunger™ and “the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health” ¥ Both Covenants were signed in
1966 but did not come into force for it another ten years, in 1976. Ireland
signed the ICCPR and ICESCR but it did not ratify them until December 1989.

The State obligations as regards the right to freedom from torture and
ill-treatment were further spelled out in the UN General Assembly Declaration
on the Protection of All Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment which was adopted in
197542 Article 2 of the 1975 Declaration provides: “Any act of torture or other
cruel, inhuman or degrading treatment or punishment is an offence to human
dignity and shall be condemned as a denial of the purposes of the Charter of
the United Nations and as a violation of the human rights and fundamental
freedoms proclaimed in the Universal Declaration of Human Rights”. This
declaration later formed the basis for the UN Convention against Torture
adopted in 1984.
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Minimum Age Convention 1920 (No. 7) ILO; Night Work of Young
Persons (Industry) Convention 1919 (No. 6) ( ILO).

Kubota Yo, ‘The Protection of Children’s Rights and the United
Nations’, Nordic Journal of International Law, Vol 58. 1989. pp
7-23 states that two Conventions adopted by the ILO illustrate
this: Convention for the Suppression of the Traffic in Women and
Children (1921) and Slavery Convention (1926) .

The Universal Declaration of Human Rights was adopted and
proclaimed by the General Assembly of the United Nations in
Resolution 217 A(Ill) of 10 December 1948.
21
Article 2

Article 5
Article 8
Article 10
Article 12

The 1924 Declaration Preamble merely invites member States to be
“guided by its principles in the work of child welfare”.

Van Beuren, G., 2nd ed, International Law on the Rights of the
Child (Amsterdam, Kluwer, 1998) 22

In the Tehran Hostages case the Court held that “wrongfully to

deprive human beings of their freedom and to subject them to

physical constraint in conditions of hardship is in itself manifestly 23
incompatible with the principles of the Charter of the United

Nations, as well as with the fundamental principles enunciated

in the Universal Declaration of Human Rights”. United States

Diplomatic and Consular Staff in Tehran (United States of America

v Iran) ICJ Reports (1980) 2, 43.

While the Convention is not binding until ratification, it is well
established that even the mere signing of a treaty requires of a
nation “to refrain from acts which would defeat the object and
purpose of the treaty ... until it shall have made its intention clear
not to become a party to the treaty”. Vienna Convention on the Law
of Treaties [Treaty on Treaties], 1969, art. 18, paras. 1 and 1(a)

24
Article 2
Article 3
Article 5
Article 6
Article 8
Article 2 Protocol No.1.
Article 1

Specific references to the young are found in two articles of the
ECHR and concern legal proceedings. Article 5(1)(d), on the lawful
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procedures for depriving a minor of his or her liberty, permits

the lawful detention of a minor for the purpose of educational
supervision or for bringing him before the competent legal
authority. Article 6(1) stipulates that everyone is entitled to a
fair and public hearing and that judgment will be pronounced
publicly, but the hearing may be held in private when required by
the interests of juveniles or the protection of the parties’ private
life. Protocol No. 7 to the ECHR provides that while spouses enjoy
equality of rights and responsibilities in their relations with their
children, this does not prevent States “from taking such measures
as are necessary in the interests of the children” (Article 5).

Physical punishment has been declared a violation of Article 3,

(A v United Kingdom [1998] 2FLR 959) as has parental neglect
and State failure to prevent, to intervene, and to protect the well
being of children. (Z v United Kingdom [2001] 2FLR 193). Most
significantly the Court has stressed that in certain areas, member
States are positively obliged to take measures to protect the

rights of children, (Osman v United Kingdom [1999] 1 FLR 19),
particularly where children are neglected or abused. (Z v UK, op.
cit). The right of a child to a parental relationship has also been
recognised, (Marckx v Belgium (1979) E EHRR and X, ¥, Z v United
Kingdom (1997) 2 CLF 982) as well as other de facto members of
the family (Marckx v Belgium (grandparent) and Boyle v United
Kingdom (uncle)). The right to respect for the sexual life of children
has also been acknowledged.(Sutherland v United Kingdom).

Article 29.6 of the Constitution states that no international
agreement shall be part of the domestic law of the State save as
may be determined by the Oireachtas.

Consequently, irrespective of whether a victim of a pre 2003
violation was or would have been able in fact to rely upon the
ECHR, and/or seek a “convention compliant” remedy in a national
court, international obligations relevant to the abuse of children in
care continued to exist during this period. Regardless of whether
there has been any transformation of these treaties into Irish law
through statute, actions or omissions that can be attributed to the
State may have violated those obligations, and under international
law remedies are due to the affected individuals. Those remedies
may remain due today if they have not yet been made available.
See U.Kilkelly, Children’s Rights in Ireland: Law, Policy and
Practice, (Tottel Publishing, October 2008).

See in UK context, R (on the application of Hurst) v Commissioner
of Police of the Metropolis [2007] UKHL 13 in which the the

House of Lords held that the requirement under Article 2 of the
ECHR (right to life) to hold an effective public investigation

into the circumstances surrounding a death was not held to be
applicable to an incident which took place in May 2000, before

the entry into force of the Human Rights Act on 2 October 2000.
However, in an earlier UK case the ECtHR seemed to suggest that
it viewed convention rights on remedies under articles 2, 3 and

13 to be applicable to events that happened prior to the entry into
force of the Human Rights Act. In the case of £ and others v UK,
Application No. 33218/96, Judgement of 26 November 2002, para
115, in relation to action against abuses which occurred in the
1960s and 1970s the Court stated, “If taking action at the present
time, the applicants might, at least on arguable grounds, have

a claim to a duty of care under domestic law, reinforced by the
ability under the Human Rights Act to rely directly on the provisions
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of the Convention.” Note that the ECtHR is currently considering
this issue Christine Hurst v UK, European Court of Human Rights,
Application no. 42577/07, statement of facts and questions to the
parties, 19 November 2009.

Principle 9: “The child shall be protected against all forms of
neglect, cruelty and exploitation...”

Article 27

Van Bueren, G op. cit. ‘The International Law on the Rights of the
Child" (Martinus Nijhoff Publishers, 1998) p. 12.

Rehman, J., International human rights law: A Practical Approach
(London, Longman 2002) p. 378

Fortin highlights the Declarations importance in that it was the
first serious attempt to set out in a reasonably detailed manner
what constitutes children’s ‘overriding claims and entitlements.’
In comparison with its 1924 predecessor, it adopts a language
of entitlement and demonstrates an emergence of children

as subjects of international law and able to enjoy the benefits

of specific rights and freedoms as opposed to mere passive
recipients.” Fortin, J., Children's Rights and the Developing Law
(Cambridge University Press, 2003) at page 36

The Declaration states “The General Assembly ... calls upon
parents, upon men and women as individuals, and upon voluntary
organizations, local authorities and national Governments to
recognize these rights and strive for their observance by legislative
and other measures progressively”.

Wiebringhaus, H., “La Charte sociale européenne: vingt ans apres
la conclusion du traité”. Annuaire Frangais de Droit International,
XXVIII, 1981, p. 934.

Ireland ratified the European Social Charter on 07/10/1964.

The International Covenant on Civil and Political Rights, with

a Preamble and 53 articles, was adopted by the U.N. General
Assembly on December 16, 1966, and entered into force on March
23,1976. G.A. Res. 2200A (XXI), 21 U.N. GAOR, 21st Sess. Supp.
(No. 16) at 52, U.N. Doc. A/6316 (Dec. 16, 1966), 999 U.N.T.S. 171.
Ratified by Ireland in 1989.

Article 2.

The International Covenant on Economic, Social and Cultural
Rights, with a Preamble and 31 articles, was adopted by the U.N.
General Assembly on December 16, 1996, and entered into force
on January 3, 1976. G.A. Res. 2200A (XXI), 21 U.N.GAOR, 21st
Sess., Supp. (No. 16) at 49, U.N. Doc. A/6316 (Dec. 16, 1966), 993
U.N.T.S. 3. The Covenant was signed by Ireland on 01 October 1973
but not ratified until 1989.

The Preamble states that “recognition of the inherent dignity and
of the equal and inalienable rights of all members of the human
family is the foundation of freedom, justice and peace in the
world” and that “these rights derive from the inherent dignity of
the human person”.
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Hodgson, D., “The Rise and Demise of Children’s International
Human Rights” (University of Western Australia, The Forum on
Public Policy, 2009) available at http://www.forumonpublicpolicy.
com/spring09papers/archivespr09/hodgson.pdf and accessed on
18th May 2011

Article 2(1).

Article 13(2a).
Article 11 (2).
Article 12 (1).

Adopted by UN General Assembly resolution 3452 of 9 December
1975. Article 2 of the 1975 UN Declaration on the Protection of All
Persons from Being Subjected to Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment provides: Any act of torture
or other cruel, inhuman or degrading treatment or punishment

is an offence to human dignity and shall be condemned as a
denial of the purposes of the Charter of the United Nations and

as a violation of the human rights and fundamental freedoms
proclaimed in the Universal Declaration of Human Rights.
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RED Express Questionnaire, July 2011.

How important to Irish society do you think it is that the following
groups of children are a government priority? Please answer on
a scale where 1 is not at all important to society and 10 is highly

important to society?

(Base: All adults — 1011) 1 2 3 4 5 6 7 8 9 10 Any 7-10
% % % % % % % % % % Score %

Children who have been 2 1 2 1 4 2 4 6 8 71 88

abused by members of the

clergy

Children who have been 2 1 1 2 4 3 3 8 7 68 87

abused by their families

Children who experience 2 1 2 2 6 4 4 10 6 64 84

mental health problems

Children in the mainstream 1 1 1 2 7 6 10 20 7 45 81

education system

Children whose families 2 2 2 3 7 4 9 15 6 50 80

are poor

Children who commit crime 3 3 3 1 10 6 9 13 6 43 n

Children in the Traveller 4 2 2 5 11 9 10 16 5 35 67

community

Children who are here to 5 5 2 5 17 8 11 14 5 28 58

seek asylum
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Q.2

Red C poll

As you may or may not know, in 2009 the Commission of Inquiry
into Child Abuse published a report, commonly referred to as the
Ryan report. From what you know, can you tell me how much you
agree or disagree with each of these statements on a scale of 1 to

5 where 1 is strongly disagree and 5 is strongly agree?

(Base: All adults — 1011) Strongly Slightly Neither Slightly Strongly Don't Net
Disagree % Disagree % % Agree % Agree % Know % Agree %

It made me angry at those who abused these 2 1 6 8 81 1 89

children

It made me angry that wider society didn’t 3 2 9 17 68 1 84

do more

It made me angry at the state 3 3 9 17 66 3 83

| talked with my friends or family about it 14 6 16 15 43 1 63

It made me feel helpless 13 8 19 12 45 2 58

| find the subject overwhelming and don’t 16 11 19 16 36 2 52

know what to think

| don’t know what the report says 30 12 19 12 24 2 36

| find the subject too upsetting to engage 26 15 22 11 24 2 35

with
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Q.3

In addition to the Ryan report there have been three reports of
inquiries into child abuse in Catholic dioceses, called the Ferns,
Murphy and Cloyne report published. From what you know, can

you tell me how much you agree or disagree with each of these

statements on a scale of 1 to 5 where 1 is strongly disagree and 5

is strongly agree?

(Base: All adults — 1011) Strongly Slightly Neither Slightly Strongly Don't Net
Disagree % Disagree % % Agree % Agree % Know % Agree %

Individual members of society should have 2 2 6 14 74 2 88

demanded that the state act to prevent child

abuse

Individual members of Irish society should 3 2 9 14 71 1 85

have done more to protect these children

Government acts when society demands 8 9 16 16 49 3 65

that it act

Wider society is prejudiced against children 12 10 23 19 30 4 50

in the care of the state today

Wider society would prefer to turn a blind 22 10 16 15 35 3 50

eye to child abuse

Wider society is prejudiced against people 14 9 25 17 30 5 47

who were in industrial schools

Members of society were powerless to 29 17 19 8 26 1 34

protect these children
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Q.4

Red C poll

Thinking about the rights of children and the recent published

reports in Ireland, can you tell me how much you agree or

disagree with each of these statements on a scale of 1 to 5 where

1 is strongly disagree and 5 is strongly agree? Firstly, can you tell

me if

(Base: All adults — 1011)

Strongly Slightly Neither Slightly
Disagree % Disagree % % Agree %

Strongly
Agree %

Don't
Know %

Net
Agree %

It is important the children have their
opinions taken into account in significant
decisions that affect them.

1 2 10 22

64

1

Noting that the 1948 Universal Declaration
of Human Rights says that all people
“should act towards one another in a spirit
of brotherhood”, ordinary people in Ireland
should accept some responsibility for
respecting and defending the human rights
of other people in Ireland

58

81

Wider Irish society bears some
responsibility for what has been revealed in
the Ryan, Ferns, Murphy and Cloyne reports

48

n

Children are trustworthy when voicing their
opinions on decisions that affect them

40

67
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High Park

In 1993 the Sisters of Our Lady of Charity sold land at High Park, Drumcondra
to a property developer. This necessitated the exhumation of 133 bodies from
a graveyard, which were then cremated at Glasnevin Cemetery. However, an
additional twenty-two bodies were discovered during the initial exhumation
and investigative journalist Mary Raftery subsequently revealed that death
certificates existed for only 75 of the initial 133 bodies. It has been a criminal
offence to fail to register a death that occurs on one’s premises since 1880.
The current penalty for this offence is a fine of €2,000, six months in prison, or
both.

The Department of the Environment granted an initial exhumation license
in respect of the 133 named women, one of whom had died as recently as
1987." Mary Raftery reported that the nuns had made no secret of their failure
to register many of the women'’s deaths when applying for the exhumation
license and that “Department of the Environment was unconcerned with this
flagrant breach of the law”. Of the 155 remains in the unmarked plot, she
discovered that 80 of the deaths had never been notified to the authorities.
Furthermore, the nuns had no names for 45 of the women, with several of
them identified merely as Magdalen of the Good Shepherd, Magdalen of
Lourdes, and so forth.?

Raftery asked both the Department of the Environment and the Gardai
if inquiries were being made into these breaches of the law in 1993 but
neither believed one was required.® In 2003, the National Women'’s Council
of Ireland called for an investigation, with its chairwomen stating that it was
“shameful that women so dishonored in their lives by our society have not been
accounted for by name or by certification of their mortal remains, in death”.*
In 2010, the Irish Human Rights Commission reported that, “the burial,
exhumation and cremation of known and unknown women from a Magdalene
laundry in 1993 at High Park raises serious questions for the State in the

absence of detailed legislation governing the area” .’
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Bethany Home

Bethany Home operated in Blackhall Place, Dublin from 1921-34 and in
Orwell Road, Rathgar until it closed in 1972. It was a combined mother and
baby home, a children’s home and a place of detention for women convicted
of birth concealment, infanticide, prostitution and petty crime.® In the absence
of a State borstal for young female offenders, Bethany Home, similar to the
role Magdalene Laundries played for Catholic offenders, was used as a place
of remand, probation and imprisonment for protestant women and young girls.
While run by an independent board of trustees drawn from the Protestant
community at large,” Derek Leinster, campaigner and former resident,
describes how Bethany Home was an outgrowth of the Proselytizing Irish
Church Missions to Roman Catholics, which reported annually to the Church
of Ireland Synod, while Protestant clergy were involved in its operations.®

In 2010, academic Niall Meehan found evidence of a significantly high
number of child deaths at Bethany Home which he then traced to unmarked
common graves at Mount Jerome cemetery, Harolds Cross, Dublin.! Meehan's
research suggests that the State did “little or nothing” about reported increases
in iliness and mortality at Bethany Home in the 1930s and 40s, “despite it
being brought to the attention of the then Department of Local Government
and Public Health by its own inspectors”.’® The research also suggests that
in 1939 one inspector was more concerned with preventing “Bethany’s
proselytising activities” than in reducing infant mortality.”" Similar to the bodies
found in High Park, questions remain about the children buried at Mount
Jerome cemetery: how did these children die, do death certificates exist for
each child and were family members informed of their deaths?'?

In 2010 Kathleen Lynch TD asserted that “the Bethany Home should
be included within the Irish Government’s redress scheme, as well as the
Magdalene Laundry women, so that people who suffered the horrors of
abuse in the institution, on the wink and nod of the State, can be afforded

the reparations that they deserve”.® However, despite the efforts of Lynch
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and fellow Labour party TD Joe Costello, Ruairi Quinn, Minister for Education,
rejected a call by former residents of Bethany Home to include them in
the State redress scheme in 2011. Quinn stated that Bethany Home could
not come within the scope of the scheme as it operated as a mother and
baby home and was not a residential institution for which public bodies had
responsibility.™

Given the establishment of an interdepartmental committee to examine
Magdalene Laundries, Derek Leinster has called on the TD’s to include
Bethany Home in this inquiry, given the similarities in the case put by
successive government’s in their refusal to include both in the Redress

Scheme."

Vaccine Trials

In the 1990s concerns were raised by a number of people who had been
formerly resident in children’s homes as to their suspected involvement in
clinical trials of vaccines.’™ In 1997 the Minister for Health announced that
appropriate inquiries would be made, and the Chief Medical Officer (CMO) of
the Department of Health, Dr. James Kiely, was appointed to investigate the
matter. In 2000, his report “Report on 3 Clinical Trials involving Babies and
Children in institutional settings 1960/61, 1970 and 1973” was laid before
the Oireachtas. The three trials took place in a variety of mother and baby
homes, residential institutions run by religious orders, and State run children’s
homes. The trials involved a range of different vaccines administered in
different ways."” They were conducted on behalf of Wellcome Laboratories,

a company that was later subsumed in GlaxoSmithKline, and conducted by
Professor Patrick Meenan and Professor Irene Hillary who were attached to
the Department of Medical Microbiology at University College, Dublin, with Dr
Dunleavy being involved in one trial. In his report the CMO noted that there
was no documentation or information available to clarify what arrangements

were arrived at with the managers of the children’s homes or the parents of
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the children who were involved in Trial 1, or whether consent was obtained for
the participating of children in the children’s home involved in trial 2. He noted
conflicting statements on the issue of consent in relation to Trial 3.8

The Minister for Health identified four questions that the CMQ’s report
could not answer due to informational gaps: why children in care received the
experimental vaccines; why were some of the recipients outside the normal
age for the administration of the vaccines; was the end result for commercial
gain or public good; why were the records of the trials so inadequate? The
Minister said that the work of the CMO “must be regarded as the beginning,
not the end of the matter”."® He referred the report to the Commission to
Inquire into Child Abuse.

The Government made the Order to confer the Commission to Inquire into
Child Abuse with functions and powers to inquire into the vaccine trials, and a
Vaccine Trials Division of the Commission was established.? While the Division
undertook significant work, it was halted in 2003 due to legal proceedings
undertaken by Professor Irene Hillary. Her legal representatives sought Judicial
Review Proceedings, in which she sought a declaration that the Government
Order directing the Commission to conduct the vaccine inquiry was ultra vires
the Act establishing the Commission.? The High Court upheld that the Order
was invalid under the terms of the Act. Justice O Caoimh was satisfied that
the CMO report disclosed nothing which suggested the conduct of the trials
amounted to ‘abuse’ as defined in the 2000 Act.?2 However, he stated that
his decision was not to be construed as suggesting that there might not be
issues relating to the trials which might be the subject of an appropriate form
of inquiry.?

In 2010 the Irish Independent revealed that GlaxoSmithKline gave the
Commission records relating to vaccine trials, other than those identified in the
CMO’s report. The newspaper report revealed that these files were referred to
in a brief paragraph in the Commission’s Third Interim Report (2003):

The documentation discovered by GlaxoSmithKline also disclosed

a considerable amount of information in relation to other vaccine
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trials conducted in the State. No determination has been made
as to whether those trials are within the ambit of the functions
conferred on the Commission by the Order.?

The details of these trials have not been made public. Prior to the High
Court ruling, the Vaccine Trial Divison’s inquiries had included issuing a
questionnaire, to provide the public with an opportunity to indicate that they
either were, or suspected that they might have been, involved in a vaccine
trial and to provide details to the Division in relation to the conduct of such
trial, including any information as to selection for the trial and consent. A total
of eight hundred and seventy-seven (877) members of the public submitted
completed questionnaires. One hundred and fifty-eight (158) correspondents
positively alleged that they had been involved in a vaccine trial; two hundred
and nineteen (219) correspondents suspected that they may have been
involved in a trial; One hundred and forty-three (143) correspondents both
alleged and suspected that they were participants in a vaccine trial.?

When the Division came into possession of further documentation which
indicated the names and dates of birth of those involved in the three known
trials and the identity of the institutions in which the trials were conducted, it
was possible to correlate this information with the information submitted in the
questionnaires. As a result, the Division was in a position to positively confirm
to the correspondents whether or not they had an involvement in any of the
known trials. Four correspondents were involved in two of the three known
trials. The correspondents, who were eliminated from involvement in the trials
known to the Division, were informed that they would be contacted should the
Division come into possession of any further documentation tending to show
their involvement, while resident in an institution, in a clinical trial of a vaccine
which is within the Commission’s remit.%

The high number of respondents who considered that they were or may
have been part of a vaccine trial suggests that the additional documentation

provided by GlaxoSmithKline indicating other trials, needs to be investigated.
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Symphysiotomoy

In June 2011 the Department of Health appointed Dr Oonagh Walsh, a
senior research fellow in medical history, to carry out an inquiry into the
practice of symphysiotomoy in Irish maternity hospitals.?’ Survivors of
Symphysiotomy (SOS) had been trying to secure an independent inquiry
into the surgery for almost a decade.?? Marie O'Connor’s recent study Bodily
Harm, Symphysiotomoy and Pubiotomy in Ireland, 1944-92 (2011) describes
how at least 1500 of these operations were carried out in Ireland from 1944-
92. Symphysiotomoy involved severing one of the main pelvic joints, while
pubiotomy involved a cutting of the public bone.?? Both were used to facilitate
childbirth. Walking disabilities, chronic pain and incontinence are common
side effects of these procedures.®® In their 2010 statement, the Institute of
Obstetricians and Gynaecologists of the Royal College of Physicians in Ireland
describe how symphysiotomoy
was introduced in the 18th century for selected cases of
obstructed labour and proved effective in allowing vaginal births
while reducing maternal and infant death and morbidity rates that
related to prolonged labour. Because symphysiotomy permanently
enlarged the pelvis the procedure also offered the prospect of
safer vaginal delivery in future pregnancies at a time when large
family size was usual. At that time, symphysiotomy was a simpler
and safer practice than caesarean section (C/S), a technique that
gradually replaced it during the 20th century when difficulties
with the C/S procedure itself were overcome.®
The Institute also states that “the historic use of symphysiotomy should be
assessed in the context of what was considered valid practice at the time” .2
O’Connor argues that by 1944 the caesarean section was well established in
Ireland as the norm for difficult births but that symphysiotomy and pubiotomy
were revived in the National Maternity Hospital and carried out there until the
1960s, and in Lourdes Hospital, Dundalk until the 1980s.® This made Ireland
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the sole country in the Western world to use these practices in the mid to late
20th century.®* While some obstetricians have stated that symphysiotomy was
carried out to avoid the medical risks associated with repeat Caesareans,®
O’Connor argues that the preference for these procedures reflected the
promotion of a catholic ethos. As good practice was generally seen to limit
the number of Caesareans that could safely be performed,® the caesarean
was viewed as limiting family size. She also argues that the practice of
symphysiotomoy was also driven by the need to train medical students going
on Medical Missions to Africa - the operation is a relatively simple operation
that doesn’t require electricity and therefore has been seen as a substitute for
caesarean sections in first world countries.¥

Done in Ireland at a time when Caesarean section offered a safer
alternative, O’Connor argues that these procedures constituted medical
negligence. Performed without patients consent they breached constitutional
and human rights. She maintains that State Regulators, such as the
Department of Health, the regional health boards and the Medical Council
turned a blind eye.® While an inquiry is ongoing survivors of the surgery also
demand “equitable access to comprehensive benefits and entitlements ... and
the setting aside of the statue of limitations, which has acted as a barrier to

redress.”®

In Plain Sight



20

21

22

23

24

25

26

430 Endnotes

The Irish Times, 21 Aug. 2003.

The Irish Times, 15 Apr. 2004.

Ibid.

The Irish Times, 29 Aug. 2003.

The Irish Times, 10 Nov. 2010.

The Irish Times, 21May 2010.

Ibid.

The Irish Times, 11 Sept. 2010; 22 Sept. 2009
The Irish Times, 21 May 2010; 10 Sept. 2010.
The Irish Times, 10 Sept. 2010.

The Irish Times, 14 Sept. 2010.

The Irish Times,25 May 2010.

The Irish Times, 26 May 2010.

The Irish Times, 22 June 2011.

The Irish Times, 3 July 2010.

Commission to Inquire into Child Abuse, Third Interim Report,
December 2003, p. 209.

Ibid. p. 210.

Ibid., pp 211 — 12.

Ibid. p. 212.

Ibid.

Ibid., pp 222-3.

The Irish Times, 12 June 2004.
Ibid.

Commission to Inquire into Child Abuse, Third Interim Report,
December 2003, p. 223; Irish Independent, 27 Aug. 2010.

One hundred and thirty-six (136) correspondents indicated that
they were not part of a vaccine trial; one hundred and eighty-four
(184) correspondents indicated that they did not know whether
they were involved in a vaccine trial or not; and thirty-seven (37)
correspondents failed to complete the relevant portion of the
questionnaire. Some provided details n relation to siblings who
were resident in institions in the past and some submitted medical
records with their questionnaires. Commission to Inquire into Child
Abuse, Third Interim Report, December 2003, pp 214-5.

Ibid.

In Plain Sight

21

28

29

30

31

32

33

34

35

36

31

38

39

The Irish Times, 22 June 2011.

Marie 0'Connor, Bodily Harm, Symphysiotomoy and Pubiotomy in
Ireland 1944-92 (Mayo, 2011) p. 7.

Ibid., p. 12.

Ibid.

‘Statement on Symphysiotomy ,17/02/2010", Institute of
Obstetricians & Gynaecologists of the Royal College of Physicians
of Ireland Statement on Symphysiotomy. See http://www.rcpi.ie/
News/Pages/StatementonSymphysiotomy.aspx (accessed 14 Aug
2011).

Ibid.

0’Connor, Bodily Harm, pp 14-15.

Ibid., p. 14.

Ibid., p. 13.

Ibid., p. 14.

Ibid., p. 15.

Ibid. p. 16.

Ibid.



Annex 3









AMNESTY

INTERNATIONAL



